IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BOR S TEl TELMAN,
v. : ClVIL ACTI ON NO

99- 4454
HAROLD S. WOODEN, JR, INC., et. al.

MEMORANDUM AND ORDER

HUTTON, J. Cct ober , 2000

Presently before the Court are Plaintiff’s Mtion to Extend
Expert Disclosure Schedul e (Docket No. 19), and Defendants’ Bri ef
in Qpposition (Docket No. 23).

| . BACKGROUND

In accordance with Federal Rule of Cvil Procedure 16(b), a
scheduling order was entered in this action on Decenber 7, 1999.
Pursuant to that scheduling order, all discovery was to be
conpleted by Cctober 2, 2000 with all expert disclosures taking
pl ace by Septenber 5, 2000. Plaintiff submtted expert discl osures
on Septenber 8, 2000 and Defendants indicated their intent to
object to the use of that testinony due to the untineliness of the
di sclosure. Plaintiff then filed this notion for an extension of
t he expert disclosure deadline to accommbdate his untinmely filing.

No previ ous anendnents to the schedul i ng order have been request ed.



1. DI SCUSSI ON

To assist in the nore efficient adm nistrati on of cases, the
Court nust issue a scheduling order Ilimting the tine for

di scovery. See Fed. R Cv. P. 16(a); see also Wlton v. Consol.

Rail Corp., No. ClV.A 92-1679, 1993 W 4176, at *1 (E.D. Pa. Jan. 4,
1993). Rule 16(b) of the Federal Rules of Civil Procedure gives
the Court the power to nodify the scheduling order “upon a show ng
of good cause.” Fed. R Cv. P. 16(b). To establish “good cause”
in this context, the party seeki ng an extension should show that a

nmore diligent pursuit of discovery was inpossible. See MElyea v.

Navistar Int’'l Transp. Corp., 788 F. Supp. 1366, 1371 (E.D.Pa

1991), aff’d without opinion, 950 F.2d 723 (3d G r. 1991). W nust
examne Plaintiff's allegations to determne if he has net this
bur den.

Plaintiff’s attorney alleges that his need for this expert
becane clear late in the discovery process and that circunstances
beyond his control, including a nedical enmergency, led to the three
day delay in providing expert disclosures. According to the
Plaintiff’s attorney, preparation of a sunmary judgenent notion in
August led to the conclusion that an expert woul d be hel pful to the
trier of fact. After sone delay due to expert availability, the
Plaintiff’s attorney found an expert and was scheduled to file the
di scl osures on time until he was called away for a fam |y nedica

si tuation. Plaintiff’s attorney returned from tending to his
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famly crisis in the evening on Septenber 5, 2000 and filed his
expert disclosures three days |ater.

The Court is satisfied that the Plaintiff has nmet the
requi renents of good cause. Wile Plaintiff’s decision to use
expert testinony cane late in the discovery process, it does not
appear and Defendant does not allege that this was a bad faith
attenpt to hanper Defendants’ pre-trial preparation. Having nade
his decision to call an expert in August, it appears that
Plaintiff’s attorney pursued obtaining the necessary information
diligently and was del ayed by factors outside of his control. The
delay was mnimal (only three days) and should not disrupt the
efficient trial of this case. In addition, the delay produced only
slight prejudice to the Defendant which can easily be cured by
granting Defendants’ a brief period of tine to obtain their own
rebuttal expert wtness. For the foregoing reasons, Plaintiff’s
nmotion is granted.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BOR S TEl TELMAN,
v. . CVIL ACTION NO

99- 4454
HAROLD S. WOODEN, JR, INC., et. al.

ORDER

AND NOW this _ day of Cctober, 2000, upon consi deration
of Plaintiff’s Motion to Extend Expert Di scl osure Schedul e (Docket
No. 19), and Defendants’ Brief in Qpposition (Docket No. 23), ITIS
HEREBY ORDERED that Plaintiff’s Mtion is GRANTED

| T IS HEREBY FURTHER ORDERED t hat Defendants shall have ten
(10) days fromthe date of this ORDER to disclose their rebuttal

expert witness and serve an expert report.

BY THE COURT:

HERBERT J. HUTTON, J.



